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INFORMATION 


F OR 


HENRY DUNDAS of Melvil, Eſq; his Majeſty's Advocate, 
for his Majeſty's intereſt ;. L #1 a1 


AGAINST 


«$5 


ALEXANDER MACEW AN Dyer in Perth, and Iſobel 
Boutcher his Spouſe, priſoners in the Tolbooth of Edinburgh. 


. were indicted laſt ſpring circuit in the Porteous- roll 
for the ſhire of Perth, at the inſtance of the informant, for the 
crimes of theft, and reſet. of theft; and the indictment, contain- 
ing the charge, was executed againſt them, then priſoners in the tolbooth 
of Perth, upon the 3oth day of March laſt. _ F 

The fixing of diets for the compearance of criminals preſented in the 
Porteous- roll, is properly the act and deed of the court, and is done in this 
way: An act of adjournal is made twice every year, fixing the time for the 
Justice-ayre, or circuit, in every diſtrict; and this act of adjournal gives 
power to the clerk of court to ſign precepts to be ſubjoined to the Por- 
teous-roll of each county, within the diſtrict, for ſummoning the 
pannels and witneſfes, as in common form; which, by practice, is nx- 


ed and known to be to compear at the circuit town of the diſtrict upon 
the firſt day of the ayre. | | 
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And in criminal letters before the circuit, or indictments for trials at 
Edinburgh, it may be proper to obſerve, that the diet is fixed by war- 
rant of the judge, rn on a bill in name of the proſecutor; 
which warrant is wrote on the back of the bill in this form: * Fiat ut 
« petitur, to the day of next, ilk aſſizer and witneſs, 
under the pain of one hundred merks Scots ;* and is ſubſcribed by one 
of the judges of court; ſo that the diet, in both caſes, is properly fixed 
by act of the court, not of the King's Advocate or proſecutor, who has 
no further power than to make the preſentment in the Porteous-roll, or 
to give in a bill for criminal letters, and to cauſe execute the precept of 
the court, proceeding in the one, or the letters raiſed on the other. 

The preſent caſe, as already ftated, relates to an indictment 
contained in the Porteous-roll of the county of Perth. When the 
May 25. priſoners were, of this date, being the diet for compearance, cal- 
1776. led to the bar of the circuit court, they preſented a petition, in which 
they ſet forth, That they had been incarcerated in the tolbooth of 
Perth upon a warrant by the magiſtrates of that borough, bearing date 
the 19th December 1775, and proceeding upon the ſigned information of 
Patrick Millar, the procurator-fiſcal of the borough court. That, upon the 
| 20th January, Iſobel Boutcher had petitioned the magiſtrates to admit 
her to bail ; and that thereafter both priſoners had applied to the magi- 
ſtrates of Perth for letters of intimation, requiring ſaid Patrick Millar, 
Mrs Mary Goodſman, and Miſs Charlotte and Jean Cornfuts milliners 
in Perth, who appeared to have an intereſt, to fix a diet for the pri- 
ſoners trial, in terms of, and under the certification contained in the 
act of parliament 1701, cap. 6. entitled, An act for preventing 
© wrongous impriſonment, and againſt undne delays in trials.“ : 
The priſoners further ſet forth, That the magiſtrates had, upon tlie 
firſt day of February, appointed their petition to be ſerved on Mr Millar, 
and had ordained him to bring on the trial in terms of the ſtatute, F 
within ſixty days of ſuch ſervice. That ſervice was made on him ac- 5 
cordingly; but the ſixty days having expired on the firſt of April, the 
 prifoners had, on the 2d of that month, proteſted that no diet was fixed 
for their trial within the ſixty days, to be finifhed within forty days more 
of continued and uninterrupted time, agreeable (as the priſoners alledged) 
to the enactments of ſaid ſtatute. | 
A ſecond proteſt was likewiſe founded on, which the priſoners al- 
ledged they had taken upon the 12th of May, and upon this ground, 
that the ſixty and forty days had elapſed from the time of their ſerving 
the warrant of the magiſtrates of Perth upon ſaid -procurator-fiſcal. 
It 
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It was likewiſe mentioned, that they had cleared with the jailor, and 
had petitioned the magiſtrates of Perth to be liberated from prifon ; but 
that the magiſtrates had refuſed the deſire of their petition, in reſpect 
that an indictment had been ſerved upon the priſoners, and that the mat- 
ter was then before the Court of juſticiary. 

The priſoners, in ſaid petition to the Court of Juſticiary, Amte 
that an indictment had been ſerved on them within two days of the ex- 
piration of ſaid ſixty days; but complained that the diet for trial had 
been fixed thirteen days beyond the forty days; and, after ſome decla- 
mation as to the hardſhips they had ſuffered, and the illegality of the pro- 
ceedings, they, from the premiſſes, 1 that they ought to be diſ- 
milled from the bar. 

The Lord Juſtice-Clerk, then judge upon the circuit, appointed the 
petition to be anſwered againſt the Monday morning then next at nine 
o'clock, and continued the diet till that hour. 


Of this date, the advocate-depute gave in anſwers; in which he en- May 29. 
deavoured to ſhow, that the requilites of the ſtatute 1701 had been fully 1776. 


complied with, by executing the criminal letters within the ſixty days 
allowed by that ſtatute for fixing the diet of compearance; and that it 
was in no ſhape neceſſary the diet of compearance itſelf ſhould fall with- 
in theſe ſixty days, or even within forty days of the expiry of ſaid ſixty 
days ; but that it ſufficed, if it was properly appointed by the court, for 
the ordinary time at which the other trials for that circuit were to come 
on; and that the forty days only related to bringing the trial to a con- 
cluſion within that period which run from the diet of compearance. 

After theſe anſwers were given in, the priſoners petitioned the Lord 
Juſtice-Clerk to certify their plea to the Court of Juſticiary, and, in the 
mean time, praying to be admitted to bail: And the advocate-depute 
having conſented, his Lordſhip, * Having conſidered the petitions, an- 
© ſwers, indictment, and whole writings relative thereto, remitted the 
© ſame, with the plea therein ſtated for the petitioners, and anſwers there- 
to for his Majeſty's Advocate, to be heard and determined in the High 
Court of Juſticiary at Edinburgh, upon Monday the 24th day of June 
then next; admitted the petitioners to bail, and modified the bail to 
zoo merks Scots for each; and, in caſe of their not finding bail, granted 
Warrant tor tranſmitting them to, and incarcerating them in, the tol- 
© booth of Edinburgh.” 

In conſequence of this rerait, the plea therein certified was argued by 
counſel upon the day appointed; and che court was pleaſed to order infor- 
mations upon the queſtion. What has been ſaid, and follows, is humbly 
ſubmitted as ſuch on the part of his Majeſty” s Advocate. 

The 
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"The queſtion to be decided ſeems properly to be this, Whether the 
ſtatute 1701 was intended to limit that diſcretionary power, which courts 
of juſtice had been immemorially in uſe to exerciſe, in appointing their 
own diets, and in judging when a trial ought to come on before them? 
or, If it was only intended to regulate the conduct of the proſecutor, or 
of his Majeſty's Advocate, ſo far as they could exerciſe any power, with 
reſpect to the fixing of ſuch diet? or, in other words, Whether not only 
the advocate was bound to raiſe and execute the criminal letters and in- 
dictment, after the fiat of the court had been obtained, within ſixty days 
from the intimation made to him by the criminal; or, if the court was 
likewiſe bound, in giving that fiat, to pay regard to the intimation of the 
priſoner, which might not be before them, and to name a diet, which. 
muſt neceſſarily fall within ſixty days of ſuch intimation? | 
This the informant apprehends to be the proper queſtion, ariſing up- 
on the conſtruction of this ſtatute. 

The priſoners have indeed endeavoured to raiſe another out of it, ſeem- 
ingly this, Whether the whole proceedings, with reſpect to a trial, muſt 
be concluded within one hundred continued days from the date of the in- 

timation, and, if that is not done, if the priſoner ought not to be ſet at li- 
berty? But this queition; as ſhall be afterwards ſhown, has no founda- 
tion in the words of the ſtatute ; and the informant ſhall therefore pro- 
ceed to conſider the , which is the proper ſubject of controverſy. 

In determining of this queſtion, the informant is under no apprehen- 
ſion that your Lordſhips will be of opinion, the liberty of the ſubject is 
in danger, by the deciſion of a queſtion with reſpect to the powers of 
courts of juſtice, in matters of judgment. Before a jealouſy can be en- 
tertained of the judicial part of a conſtitution, in matters of judgment; 
or before it can be preſumed that courts of juſtice will co-operate with 
proſecutors in a wilful intention to oppreſs an unfortunate priſoner, by 
delay of juſtice, the conſtitution itſelf muſt have become lo rotten, that, 
if it were poſlible to preſerve it, it would be hardly worth preſerving. 
Nor, indeed, in ſuch circumſtances, would it be poſſible to protect the cri-. 
minal againſt more flagrant injuſtice, whilſt the trial would be left to ſuch. 
judges. | 5 „ 

b 10 delay a trial, when judges were pre- determined to condemn the 
criminal, would be giving an opportunity to the intended object of their 
vengeance to eſcape, which is perfectly abſurd and inconſiſtent, and, 
therefore, not to be dreaded. But, to allow a court a diſcretionary pow- 
er ot determining the time of their own diets, at what time they ſhall 
judge of one cauſe, at what of another; on what particular day they 
{hall adminiſter juftice in one part of the kingdom, and on what particu- 
| lar. 
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lar day they ſhall hold a court for a different diſtri, ſeems to be a pow- 
er neceſſarily inherent in every court of juſtice, whoſe duty it is to judge 
of, and decide in cauſes, in the county from whence they ariſe ; ſiuce, 


without ſuch judicial power, it is impoffible properly to do the büftheſs, 


or to explicate the juriſdiction in terms of law. 

To apply theſe general obſervations to the ſtatute 15014 the proper 
text upon which this queſtion falls to be decided, it cannot eſcape the 
court, that no ſuch jealouſy 1 is entertained againſt the judicial part of the 
conſtitution, in matters on which courts of juſtice are left to exerciſe their 
judgment, or to act judicially, whatever limitations or penalties may be 
impoſed, where the duty to be diſcharged is merely miniſterial. 

Thus, in the queſtion, how far a priſoner is entitled to be put to bail, 
which is likewiſe regulated by this ſtatute, the court, before which ſuch 
priſoner is brought, is laid under no reſtraint, and ſubjected to no pe- 
nalty, in determining whether the crime be bailable or not. The court 


is there left to exerciie its judgment, which the law preſumes will be done 


agreeable to law; or, if an error ſhould be committed, it is wiſely pre- 
ſumed not to be a voluntary one, and therefore not ſubjected to any pe- 
nalt 
. with reſpect to thoſe matters that are merely miniſterial, the 
ſtatute leaves nothing to the court, nor to any perſon, but determines 
what is to be done, under the ſanction of a penalty. This is particular- 
ly the caſe as to the time within which the bail ſhall be modified, and 
the quantity of the bail, and the ordering of liberation, upon ſuch bail 
being found. 

In fo far, therefore, as the raiſing and executing of a criminal pro- 
ceſs, is merely miniſterial, it may be admitted to have been the intend- 


ment of the ſtatute, to lay the exercife of ſueh miniſterial duty under 


reſtriction ; but, in ſo far as any part of the procedure can be conlidered 
as judicial, like every other queſtion ſubje& to the deciſion of a judge, 
it muſt be left to the diſcretion of the court having juriſdiction compe- 
tent to decide the queſtion. 

This diſtinction is deciſive of the queſtion in hand, at the fame time 
that it points out the perſons of whom a jealouſy was entertained by the 
ſtatute, viz. the proſecutcrs; for, it is to them that the miniſterial- part 
of the duty, the bringing on of a trial, or the intiſting in it, properly 


belonged. 
It depended upon his Majeſty's Advocate, or upon the procurator-fif- 


cal, or other accuſer, whether a perſon ſhould be brought to trial or not; 
and, as it might happen, that improper delays might be committed in 


this reſpect, it was proper to prevent any inconvenience or oppreflion: 
B 


that. 
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that might from thence ariſe. The act was, therefore, ſo far as relates to 


this ſubject, properly entitled, An act againſt undue delays in trials; 
that is, againſt delay in bringing the matter to a trial, and for relieving 
the priſoner from uncertainty with reſpect to his ſtate, and improper 


continuance of his impriſonment; which certainly was the caſe where 


he was kept in priſon, upon an alledgeance, which was not within a 
reaſonable time brought into the ſhape of a legal charge; thongh it could 
not be ſaid to be the caſe, after the charge was properly brought, and 
the cognizance of it had been delayed by authority of the proper 
court having the only competent juriſdiction to decide in it, and which 
ought neceſſarily to have the fixing of its own diets for explicating that 
Juriſdiction, in the way that was moſt convenient for the court, and beſt 


accommodated to the circumſtances of the country, and the ſituation of 


the heges. 

Whether, therefore, a preſeatment was made in the Porteous-roll, 
and warrant granted, fixing the diet of trial by precept from the court of 
Juſticiary, upon the indictment ; or, if the charge was laid in the form 
of .criminal letters, and a diet fixed by fiat of the court for calling of 


theſe letters, no criminal could, after this, be ſaid to meet with an undue 


delay in being brought to his trial, as the ſpace was fixed, from general 
reaſons of public expediency, by the court having the proper juriſdiction ; 
which, in that, as in other ſteps of procedure, had exerciſed its judge- 
ment properly and regularly. 


But, not only does the ſpirit and title of the ſtatute point out where 
the danger was apprehended, and what was the undue delay meant to 


be repreſſed ; but the words of the ſtatute, when properly conſtructed 
and examined by the rules of grammar, can bear no other conſtruction 
but this, that ſuch delay related to the fixing of the diet ; or, in other 
words, to the executing the criminal letters or indictment againſt the 
priſoner. | 

It may be admitted, that the words are inaccurately expreſſed, and 
ſomewhat improperly arranged ; but, the inaccuracy of. expreſſion is ex- 


1 plained in the context of the act; and the impropriety of the arrange 


ment may be corrected by a critical examination of the ſentence, and ex- 
planatory paſſages in the ſtatute. | 

Thus, it may be admitted, that intimation is improperly appointed to 
be made to his Majeſty's Advocate, to fix a diet for the trial, becauſe, 
the fixing of the diet does not depend upon his act and deed, but upon 
the act and deed of the court; yet this inaccuracy is ſufficiently explain- 


ed by what is declared to be the conſequence, in a ſubſequent part of 


the ſtatute, © .z no proceſs be raiſed and execute within the time allowed,” 
plainly 
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plainly ſhowing, that, by fixing the diet, fo far as applied to the Lord 
Advocate, or proſecutor, is meant, the raiſing and executing of the pro- 
ceſs, i. e. of the indictment or criminal letters. | 


With reſpect to the impropriety of arrangement, in order to examine 


what effect it has, or ought to have, it will be neceſſary to recite the paſ- 


ſage ad longum; it is in theſe words: And his Majeſty, with advice 


and conſent foreſaid, farther ſtatutes and ordains, That, upon applica- 


tion of any priſoner for cuſtody, in order to trial, whether for capital 


© or bailable crimes, to any of the Lords of Juſticiary, or other judge or 
judicatory competent, for judging the crime or offence for which he is 
< impriſoned, and the priſoner, his producing the ſaid double of the war- 
rant of his impriſonment, under the keeper's hand, the ſaid judge or 
« judicatory competent, under the name of wrongous impriſonment, 
© are hereby ordained, within twenty four hours, after the ſaid applica- 
tion and petition is preſented to him, or them, to give out letters or pre- 
© cepts, direct to meſſengers, for iptimating to his Majeſty's Advocate, or 


© Procurator Fiſcal; and the party appearing by the warrant to be con- 


© cerned, if any be within the kingdom, to fix a diet for the trial within 
* fixty days after the intimation; certifying his Majeſty's Advocate, or 
« Procurator Fiſcal, and the ſaid party concerned, that, if they failzie, 
© the priſoner ſhall be diſcharged and ſet at liberty without delay; for 
© doing whereof, the ſaid judge or judicatory competent, are hereby ex- 
« preſsly warranted, and ſtrictly required and ordained to do the ſame, 
under the penalty foreſaidq. | 

But, before proceeding to examine this clauſe critically, it is proper to ob- 
ſerve, that, were the words to be conſtructed agreeable to the only meaning 
which can.be put upon them, when the impropriety of arrangement is 
founded on, it would clearly contradict what is daily done in practice, 
viz, the appointment of a diet to happen without the 60 days; from 
whence it would ſeem to follow, that it is not the exiſtence of the diet, 


but the fixing of it to exiſt, that is limited within the period of 60 days 


from the time of intimation. Yet, if the pannels can at all found upon 
the words of the above clauſe, they muſt maintain this propoſition, that 
the diet itſelf muſt fall within the 60 days. 

Another extrinſic circumſtance, which ſhows this cannot be the mean- 
ing of the paſſage, ariſes from that part of the ſtatute, which regulates 
the intimation to be made in the caſe of high treaſon. 

The ſtatute, in ſuch caſe, declares, that no ſuch intimation ſhall be iſ- 
ſued till 4o days after the impriſonnient for that crime; and the purpoſe 
of the application allowed to be made by the priſoner, and to be granted 
by the court, is deſcribed in theſe words: "That, in caſe of impriſon- 

| ment 
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ment for treaſon; the priſoner ſhall not have acceſs to apply for prefix- 
ing of a diet for proceſs, for forty days after his impriſonment.“ Which 
words, prefixing of a diet, denoting the purpoſe of the application, can 
have no other meaning but this, that the prifoner was then entitled to 
apply, as in ordinary caſes, for having the diet of his trial fixed; that is, 
for obliging, as already explained, the advocate to raiſe and execute an 
indictment againſt him within the 60 days, mentioned in the preceeding 
part of the act, leaving it to the determination of the court, on what 
particular day, or within what time the trial itſelf ſhould come on; as to 
which the ſtatute is entirely ſilent; and, it only gives the additional 
40 days in the caſe of treaſon, as an exception from the ordinary limita- 
tion impoſed upon the proſecutor in other crimes, which ia theſe is un- 
derſtood to be 60 days allowed for preparation; whereas, the ſtatute 


gives 40 additional days for ſuch preparation in the caſe of treaſon, 


But, independent of explanation from paſſages in the ſtatute, which 
may in ſome ſenſe be faid to be extrinſic, and to proceed to examine the 
clauſe itſelf, it muſt be evident, that the limiting words tir 60 days, 
apply to the fixing, not to the actual exiſtence of the diet, 8 

It was admitted, that if the paſſage had run thus, within bo days 
after the intimation to fix a diet for the trial, it would then have been 
clear, that all that was required was the execution of the indictment or 
criminal letters within that time. But, whatever effect arrangement 
may have with reſpect to perſpicuity, the informant apprehends it can 
never alter the nature of the different members or parts of a ſentence ; 
hence, if the change of arrangement would render the meaning per- 
fectly clear in one way, it may be prefumed, that the ſentence muſt ſtill 
have the fame meaning, tho' a different arrangement would render it 
leſs clear; unleſs it can be ſhown, that it is the conſequence of the 
change in arrangement totally. to alter the nature of the component 
parts of ſuch ſentence, which the informant apprehends cannot be main- 
tained in this cafe; and therefore, that he may conclude the real mean- 
ing of the ſentence, as arranged in the ſtatute, is the ſame with what 
it would have been, when new-modelled as above, which the pannels 
themſelves admit, would clearly denote the fixing, not the actual exiſt- 
ence of the time for trial. | | 

But, to conſider the fentence as it ſtands, it muſt be evident, that the 
words within 60 days, apply to the verb fix, not to the ſubſtantive diet; 
becauſe it is an adverbial expreſſion, denoting time, which is an attri- 
bute of a verb, not of a ſubſtantive; and if it could be applied to a ſub- 
ſtantive without a verb, there can be no reaſon why it ſhould be applied 
to diet more than to trial. Nay, if ſuch an application could be allow-- 

ed, 
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ed, it would be more applicable to trial than to diet; becauſe that is the 


ſubſtantive immediately next to it; and the ſentence would then import, 


that the trial was to exiſt, or be within 60 days after the intunation, 
which would involve this ablurdity, that the trial fell co he completed 
within 60 days from the intimation, as the words, * for trial within 00 
days after mtimation,” could admit of no other meaning; and it would 
thence follow, that the poſterior enactments of the ſtatutes reſpecting 
the 40 days, were totally uſeleſs, or included in the 60, which, as al- 
ready ſaid, is abſurd. And, if it is abſurd to apply the adverbial ex- 
prefſion or limiting words, w:thimn fixty days, to that ſubſtantive to which, 
by the arrangement, they fell properly to be applied, it muſt follow, 


that ſuch arrangement can never have the effect to render them appli- 


cable to a ſubſtantive from which they are ſeparated by poſition, beſides 
being inapplicable to it 1n their nature, 

Indeed, that the words within bo days mult be applied to the verb 
fix, will be evident from ſubſtituting in their place any word which, in 
its nature as well as its form, is an adverb. Thus, ſuppoſe it to run, to 
fix a diet for the trial forthwith, immediately, preſently, incontinent, af 
ter the intimation, there could be no doubt that theſe words could only 
relate to the verb fix. And altho', in form, the words within 60 days 
may not appear to be an adverb, yet it muſt be evident, that, in their 
nature, and as a component part of the ſentence, they do not differ 
from any of the above expreſſions, which may again have their mean- 
ing expreſſed in this ſubſtantive form, without delay; and yet the na- 
ture of the expreſſion, in both caſes, remains perfectly the ſame. 


The informant is ſenſible, that what is above ſtated may appear ſome- 


what critical ; but, if his reaſoning is ſupported by the general prin- 


ciples of grammar, he is perſuaded it muſt have effect in a queſtion, the 
limits of which properly lie within the conſtruction of a clauſe in a 


ſtatute. 

As to conſequences, he has already obſerved, he cannot foreſec any 
bad ones which can ariſe from leaving it to the court to exerciſe a diſ- 
cretionary power with reſpect to the diet, and to appoint it for any day 
the judges ſhall think proper and convenient. 

One evident abſurdity muſt follow, in every caſe, from limiting the 


exiſtence of the diet of compearance to 60 days from the date of the 


intimation; and it is this, that the proſecutor would, in no caſe, bave a- 
bove 45 days to prepare for trial, becauſe, in every caſe, 15 days of indu- 
ciae mult run, from the execution of the indictment to the diet of com- 


pearance: Yet, it is evident, that in every cale the ſtatute means to give 


the proſecutor 60 days to prepare for the trial, and in the caſe of treaſon 
C it 
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it indulges him with 40 more, by preventing the priſoner from applying 

for prefixing of a diet for proceſs for 40 days after his impriſonment. 
Another evident conſequence ariſes from this, that, in no caſe where 
the priſoner lived in the Orkneys, could the proſecutor have above 20 
days to prepare for the trial, becauſe the induciae to people in that coun- 
try are, by law, extended to 40 days from the execution of the indict- 
ment. | 

Many other conſequences may be figured, which would tend greatly 
to embarraſs judicial proceedings, and to obſtruct the regular courſe in 
which juſtice is adminiſtered by this high court. But, where the mean- 
ing of a clauſe is aſcertained by ſound conſtruction and fair argument, 
founded on grammatical principles, it becomes unneceſlary to go into 
conſequences, eſpecially when ſuch meaning is ſupported by practice, 
which is optima legum mterpres. 

Theſe conſequences, and that practice, have, indeed, had the effect to 
oblige the pannels to maintain, that, though the diet may be without the 
60 days, which is in effect yielding that the limitation relates only to the 
appointment, yet the whole muſt be concluded within 100 days from 
the date of the intimation, TE 

But, with reſpect to this, the informant cannot ſee that the poſition 
has any foundation whatever in the words or enactment of the ſtatute. 

Sixty days are, ex concef/zs, in this ſhape of the argument, given for the 
appointment, and the ftatute itſelf clearly points out for what purpoſe 
the other 40 days are alloted, viz. to bring the trial to a concluſion; and, 
as in this ſhape of the argument it muſt be admitted, that, agreeable to 
the practice, the diet of compearance may be without the 60 days, it is 
impoſſible to conceive, upon what grounds, or under what pretext, the 
40 days allotted for carrying it on and bringing it to a concluſion, ſhould 
be impaired, when it ſo happened, that the diet of compearance was 
without the 60 days; yet this muſt clearly be the conſequence of adopt- 
ing the pannels hypotheſis, for ſuch it muſt be called, as it does not de- 
ſerve the name of conſtruction, having no foundation in the words or 


enactment of the ſtatute. | 
Enough has been ſaid with reſpect- to the 60 days mentioned in the 


ſtatute. And as to the purpoſe for which the 40 days are allotted, the | 


words of the ſtatute are as expreſs as words can be. It is ſaid, his 
« Majeſty's Advocate or procurator-fiſcal, ſhall inſiſt in the libel, and 
the judge put the ſame to a trial, and the ſame ſhall be determined by 
+ a final ſentence within fourty days, if before the Lords of Juſtitiary; 
4 and thirty days, if before any other judge. And if his Majeſty's Advocate 
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e or procurator-fiſcal do not inſiſt in the trial at the day appointed, and 
« proſecute the ſame to the concluſion as aforeſaid,” &c. 

By this relative expreſſion, as afore/ard, is evidently meant the bring- 
ing the trial to a concluſion within the 40 days, from the time that the 
Judge puts the ſame to a trial, as mentioned in the preceeding part of the 
clauſe, that is, from the diet of compearance; and the poſterior clauſe, 
which determines the conſequence of the proſecutors not inſiſting at the 
diet, and bringing the proceſs to a concluſion within that ſpace, clearly 
points out the above to be the purpoſe for which theſe 40 days were al- 
lotted. The words particularly referred to are theſe: * And if no proceſs 
be raiſed and execute within the time allowed, or in caſe of not inſiſt- 
ing at the diet, and bringing the proceſs to a concluſion ww:thin the 
foręſaid ſpace, it ſhall be lawful to the priſoner to apply to the Juſtice- 
© General, Juſtice-Clerk, or any of the Lords of juſticiary, or judge 
competent, reſpective; and, upon his application, and inſtructing that 
the limited time by law for inſiſting or concluding the proceſs is elap- 
* ſed, and inſtruments taken thereupon, the ſaid Juſtice-general, Juſtice- 
« clerk, and Lords of juſticiary, and judge-competent, thall be obliged, 
within twenty-four hours, to iſſue out letters or precepts direct to meſ- 
« ſengers, for charging the magiſtrates, or keepers of the priſon where 
the priſoner is detained, for ſetting him at liberty, under the penalty 
of wrongous impriſonment, in caſe of delay or refuſal, to grant the 
<* ſaid letters or precepts, or to ſet him at liberty after the charge. 

Theſe words, Forgſaid ſpace, time limited by law for concluding the pro- 
ceſs, can apply to nothing elſe than the forty days allotted by the ſtatute 
for bringing the trial to concluſion, after it is put to trial at the diet of 
compearance. E 

It is further to be obſerved upon this clauſe, that the proſecutor is there- 
by in effect forfeited of his right to purſue, unleſs he brings the trial to 
a concluſion within forty days, becauſe the priſoner may be then libera- 
ted. 

Now, it muſt be admitted, that no man ought to be forfeited of a 
right, unleſs for his own fault; yet, as it is not in the power of the pro- 
ſecutor to determine the diet of compearance, ſince that, as already ob- 
ſerved, is the act and deed of the court, ſo it would be moſt abſurd to 
forfeit the proſecutor of his right, becauſe the court had found it neceſ- 
ſary or expedient to appoint a diet of compearance at a period more re- 
mote than the expiry of the forty days, ſuppoling them to commence 
immediately after the ſixty days mentioned in the precceding part of the 
ſtatute, which is not, by the bye, {aid any where in the ſtatute. 

The abſurdity in this caſe would be as great as it would to tie down 


the court, in the other caſe of the ſixty days, by an intiniativn, which 
the 
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the court may never have heard of. And as, in the firſt caſe, it has been 
already ſhown, that neither the practice nor the ſtatute lays the court 
under any ſuch embargoe; ſo it is impoſſible, in this caſe, to maintain, 
that the proſecutor ſhould, on account of the act and deed of the court, 
be ſubjected to a forfeiture of his right to purſue, which he may be by 
the. liberation of the priſoner. | 

It was indeed aſked, Lo what purpoſe was the ſtatute made, if the 
time for the exiſtence-of the diet was not limited ; becauſe, if that was 
not the caſe, there was no barrier againſt undue delay, which it is the 
profeſſed intention of the ſtatute to prevent? In return to this queſtion, 
it might be aſked, why ſhould the ſtatute have divided the time ſpecified 
into different periods of forty and ſixty days, if the whole proceſs and 
trial was to be finiſhed in an hundred continued days from the date of 
the intimation, without leaving any difcretionary power to the court as 
to the appointment of the diet ? It would have been ſhorter and better 
to have made the declaration at once, without diviſion, diſtinction, or 
ſeparate clauſes. But, beſides this, it muſt be obvious, the ſtatute an- 
ſwers two very good purpoſes, i, to fix a time within which the 
charge muſt be brought; and, /econdly, a ſpace within waich the 
trial, when commenced, muſt be concluded; and, as to delay, the 
ſtatute means, and only means, to prevent undze, that is, unjuſt delay ; 
and there is the ſame barrier againſt that as againſt any other ſpecies of 
injuſtice, the obliging the proſecutor to ſtate his charge within a limit- 
ed time before the competent court; and, when that is done, the court 
becomes the barrier againſt undue. or unjuſt delay, as well as againſt every 
other kind of wrong. ; | | 

It has already been obſerved, that no jealouſy is entertained of pro- 
ceedings properly judicial before any court; inferior courts are indeed. 
ſubjected to that correction which the nature of their juriſdiction re- 
quires; but, as juſtice muſt be ſuppoſed to reſide ſomewhere, the laws 
of no ſociety can entertain a jealouſy, or enact upon a preſumption, that 
injuſtice will be done in the laſt reſort; and, as improper delays in in- 
ferior courts are liable to be brought under the review of this high court, 
it is evident, that the jurifdiction with reſpect to this. matter, the ap- 
pointment of a diet for trial, is: properly veſted in your Lordſhips, un- 
der whoſe authority the diet for trial was in. the preſent queſtion ap- 
pointed. And therefore, upon the whole, it is not doubted, that the 
court will be of opinion. the trial againſt the priſoners muſt be al- 
lowed to. proceed, and that their plea. certified to the court will fall to be 
repelled. | 
- In reſpect whereof, &c. 
wy ALEX. MURRAY. 


ACT for preventing wrongous impriſonment, and againſt 
undue Delays in Trials. 


F 

UR ſovereign Lord conſidering, that it is for the intereſt of all his 
| good ſubjects, that the liberty of their perſons be duly ſecured ; 

and that it is declared by the claim of right, that the impriſonment of | 
. perſons without expreſſing the reaſons thereof, and delaying to put them 
to trial, is contrary to law: Therefore, his Majeſty, with advice and 
conſent of the eſtates of parliament, ſtatutes, enacts, and ordains, That 
all informers ſhall ſign. their informations, and that no perſon ſhall here- 
after be impriſoned for cuſtody, in order to trial for any crime or offence, 
without a warrant in writ, expreſling the particular cauſe for which he 
is impriſoned; and of which warrant, the meſſenger or executor thereof, 
before impriſonment, or the keeper of the priſon receiving the ſame, 
is hereby ordained to give a juſt double, immediately, under his hand, 
to the priſoner himſelf, for the end after ſpecified ; declaring, That all 
warrants for impriſonment, on the account foreſaid, either proceeding 
upon informations not ſubſcribed. or not expreſſing the particular cauſe, 
ſhall be void and null, and the judge or officer of the law, and all others 
whatſomever, ſubſcribing the ſame, and the executor or Keeper of the 
priſon, who ſhall receive and detain the perſon ſo wrongouſly ordered to 
be impriſoned, or refuſing a double, as ſaid is, ſhall be liable in the pu- 
niſhment of wrongous impriſonment hereafter expreſt. And, to the effect, 
that perſons who are or ſhall be im priſoned for cuſtody in order to trial, may 
not be wrongoully delayed and detained, his Majeſty, with advice and con- 
ſent foreſaid, ſtatutes and ordains, that all crimes, not inferring capital pu- 
niſhment, ſhall be bailable : And for clearing and eſtabliſhing the method 
of finding bail in ſuch caſes, either before or after impriſonment, his Ma- 
jeſty, with advice and conſent foreſaid, ſtatutes and ordains, that it ſhall be 
lawful to the priſoner, or perſon ordered to be impriſoned, to apply to 
the committer, or commiſſioners of juſticiary, or other judge competent, 
for cognition of the crime, and offer to find ſufficient caution, that he 
the ſaid priſoner, or perſon ordered to be impriſoned, ſhall appear and 
anſwer to any libel that ſhall be offered againſt him, for the crime or of- 
fence wherewith he is charged, or at any time within the ſpace of ſix 
months; and that under ſuch a penalty as the ſaid committer or the 


Lords of juiticiary, or other judge competent, ſhall modify and appoint. 
D And, 
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And, upon the ſaid RT" the ſaid committer, or Lords of Juſtici- 
ary, or other judge competent, ſhall firſt cognoſce whether the crime be 
capital or not, in order to the finding bail allenarly; and if found bail- 
able, then he or they ſhall be obliged to modify the ſum for which the 
bail is to be found, within twenty-four hours after the ſaid petition is pre- 
ſented to him or them reſpectively; the ſum for which the bail is to be found 
not exceeding 6000 merks for a nobleman, 3000 merks for a landed gentle- 
man, 1000 merks for any other gentleman and burgels, and 300 merks for 
any other inferior perſon, under the pain of wrongous impriſonment ; 
and, upon the party's finding ſufficient bail, under the penalty modified 
at the ſight of the ſaid judge or judicatory, re/pedtrve, and delivering, or 
offering the ſame to the clerk, and inſtruments taken upon the delivery, 
or offer of ſufficient caution, the ſaid committer or judicatory competent 
ſhall order his liberation, or diſcharge his impriſonment if not incarce- 
rate, under the penalty of wrongous impriſonment : As likewiſe, that 
ſufficient bail, under the penalty modified, being offered to the judge or 
magiſtrate to whom the execution of the warrant is directed, the ſaid judge 
or magiſtrate ſhall be obliged, and is hereby appointed and ordained to 
accept of the foreſaid bail and ſet the priſoner at liberty, under the like pe- 
nalty of wrongous impriſoament. And his Majeſty, with advice and 
conſent foreſaid, further ſtatutes and ordains, That, upon application 
of any priſoner for cuſtody, in order to trial, whether for capital or bail- 
able crimes, to any of the Lords of Juſticiary, or other judge or Judica- 
_ tory competent for judging the crime or offence for which he is impri- 
ſoned, and the ſaid priſoner his producing his ſaid double of the warrant 

of his impriſonment, under the keeper's hand, the ſaid judge or judica- 
| tory competent, under the pain of wrongous impriſonment, are hereby 
ordained, within twenty-four hours after the ſaid application and petition 
is preſented to him or them, to give out letters or precepts, direct to 
meſſengers, for intimating to his Majeſty's Advocate or Procurator-fiſcal, 


and the party appearing by the warrant to be concerned, if any be with- 


in the kingdom, to fix a diet for the trial within fixty days after the in- 


timation; certifying his Majeſty's Advocate or Procurator-fiſcal, and the 


ſaid party concerned, that, if they failzie, the priſoner ſhall be diſcharged 
and ſet at liberty without delay; for doing whereof, the ſaid judge or 
judicatory competent are hereby expreſsly warranted, and ſtrictly re- 
quired and ordained to do the ſame, under the penalty foreſaid, unleſs 
the delay be upon the priſoner's petition or deſire; and the diet of the 
trial being prefixed, the magiſtrates of the place, or keeper of the priſon, 
ſhall then be obliged to deliver the priſoner to a ſufficient guard, to be 
provided by the judge, his Majeſty's Advocate, or Procurator-fiſcal, that 

the 
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the priſoner may he ſiſted before the judge competent, and his Majeſty's 
Advocate or Procurator-fiſcal ſhall inſiſt in the libel, and the judge put 
the ſame to a trial, and the ſame ſhall be determined by a final ſentence 
within forty days, if before the Lords of Juſticiary, and thirty days if 
before any other judge. And if his Majeſty's Advocate or Procu- 
rator-fiſcal do not inſiſt in the trial at the day appointed, and 
proſecute the ſame to the concluſion as aforeſaid, his Majeſty, with 
advice foreſaid, ſtatutes and ordains, that the diet ſhall then be im- 
pliciter deſerted, and the priſoner immediately liberate from his im- 
priſonment for that crime or offence ; and, if no proce's be raiſed 
and execute within the time allowed, or in caſe of not inſiſting at the 
dict, and bringing the proceſs to a concluſion within the foreſaid ſpace, 
it ſhall be lawful to the priſoner to apply to the Juſtice-General, Juſtice- 
Clerk, or any of the Lords of Juſticiary, or judge competent, re/pedtive; 
and, upon his application, and inſtructing that the limited time by law 
for inſiſting or concluding the proceſs is elapſed, and inſtruments taken 
thereupon, the ſaid Juſtice-general, Juſtice-clert, Lords of Juſticiary, 
and judge competent, ſhall be obliged, within twenty-four hours, to iſ- 
ſue out letters or precepts, direct to meſſengeis, for charging the magi- 
ſtrates or keepers of the priſon, where the priſoner is detained, for ſetting 
him at liberty, under the penalty of wrongous impriſonment, in caſe of 
delay or refuſal to grant the ſaid letters or precepts, or to ſet him at li- 
berty after the charge, without prejudice to the keeper of the priſon, as 
to his dues, in all caſes of liberation, as formerly, before the making of 
this at: And the priſoner being liberated, in manner foreſaid, it ſhall 
not be lawful to put or detain him in priſon for the ſame crime, under 
the penalty of wrongous impriſonment, in caſe his former liberation be 
made known to the committer before the warrant be granted ; or, in caſe 
he be detained, after his former impriſonment is ſufficiently inſtructed to 
the keeper of the priſon, who, upon production of the former warrant 
of his liberation from his impriſonment for the ſame crime, ſhall be o- 
bliged to ſet the priſoner forthwith at liberty, unleſs there be new crimi- 
nal letters raiſed before the commiſſioners of juſticiary, and duly execute 
againſt the ſaid priſoner : In which caſe, it is hereby declared lawful to 
impriſon him of new, though the ſaid letters be raiſed for the ſame crime 
for which he was formerly incarcerate ; and it ſhall be lawful to appre- 
hend and ſecure him, at the time of cxecuting the laid letters, or at any 
time thereafter, betore trial, and to detain him till his trial, or that he 
be ſet at liberty in the due courſe of law. And his Majeſty, with advice 
and conſent foreſaid, ordains his Majelty's Advocate to inſiſt in the ſaid 
libel, and proſecute the ſame to a final ſenteuce, within forty days after 
the ſaid priſoner is of new incarcerate thereupon ; unlels the delay be up- 
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on the application, or at the deſire of the priſoner ; wherein, if the 
King's Advocate failzie, the diet is to be deſerted ſimpliciter, and the 
priſoner ordained to be ſet at liberty from the ſaid impriſonment. And 
the proceſs not being duly proſecute, as aforeſaid, and the diet there- 
upon deſerted, his Majeſty, with advice and conſent aforeſaid, de- 
clares the party impriſoned, a ſecond time, as aforeſaid, to be for ever 
free from all queſtion or proceſs for the foreſaid crime or offence ; pro- 
viding always, that, in caſe of impriſonment tor treaſon, the priſoner 
ſhall not have acceſs to apply for prefixing of a diet for forty days after 
his impriſonment, which are hereby allowed for preparing of the proceſs ; 
after elapſing of which time, the Lords of his Majeſty's privy-council, 
or Lords of juſticiary, or any of them, are hereby required, upon the 
application, of the priſoner, to iſſue forth precepts, as in other caſes; and, 


in caſe of not inſiſting or proſecuting the proceſs as aforeſaid, the priſoner 


ſhall be liberate, upon ſufficient bail, to compear at any time, when called, 
within. twelve months, for his good and peaceable behaviour in the 
mean time; the ſaid bail not exceeding the double of the bail in 
other crimes ; declaring, that the liberation provided by this preſent 
act is only to be underſtood from impriſonments for the cauſes afore- 
ſaid, and without prejudice of all perſonal diligence or impriſon- 
ments for payment of debts, or upon ſentence, or for any other cauſes. 
than theſe above expreſſed, in the ſame way and manner as was compe- 
tent before the making hereof. And ſicklike, it is hereby provided and 
declared, that this preſent act is no ways to be extended to coalliers or 
ſalters; and the ſame is without prejudice or derogation from former 
laws, requiring bail to be given by chiftains, landlords, or others in the 


Highlands; reſerving likewiſe commitments, impriſoninents, and the 


proſecution of thefts, robberies, and depredations in the borders and 
Highlands, according to the former laws and cuſtoms, any thing in this 
act notwithſtanding ; without prejudice alſo to inferior magiſtrates, judges, 
or juſtices of peace, and conſtables, to take ſecurity of perſons for their 
good behaviour and keeping of the peace, as they have been in uſe for- 
merly to do; or to impriſon, in order to trial, for indignities done to 
the ſaid inferior magiſtrates, judges, or juſtices of the peace; or to im- 
priſon parties diſobedient and contumacious to church-cenſures, vaga- 
bonds, and maſterful beggars; or to impriſon for riots, bloods, and. bat- 
teries, or perſons found acting in tumults; or tor drunkenneſs, Sabbath- 
breaking, and ſwearing, uncleanneſs, pickerics, and thieving. For which 
caſes, or any of them, it ſhall be lawful to proceed as formerly, the 
perſon impriſoned having always his relief by offering bail, and de- 
| | | | 8 manding 
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demanding a trial as above. As alſo, providing, that, in cafe of imminent- 
or actual invaſion, rebellion, or inſurrection, commitments may proceed 
by order of the privy council, or any five of their number, upon ſuſpi- 
cion of acceſſion thereto, without being liable to any penalty for the ſaid 
commitment; the perſon impriſoned having always his relief for trial or 
liberation as aforeſaid. And his Majeſty, with content foreſaid, ſtatutes 
and ordains, that the pain of wrongous impriſonment ſhall be L. 6000- 
for a nobleman, L. 4000 for a landed gentleman, L. 2000 for every o- 
ther gentleman and burgeſs, and L. 400 for other perſons. And if any 
priſoner be detained after elapſing of the reſpective days in manner above 
preſcribed for obtaining his liberty, the judges, magiſtrates, or others, 
wrongoully detaining, ſhall. be liable in the pains following, viz.. 
L. 100 for each day for a nobleman, L. 66.: 13 : 4 for a land- 
ed gentleman, L. 33: 6: 8 for other gentlemen and burgeſſes, 
L. 6: 13 : 4 for other perſons. And, further, ſhall loſe- their of- 
fices, and be incapable of public truſt, by and attour the pains a 
bove ſpecified, and the penalty to belong to the party impriſoned, . 
and proceſs to be competent for the ſame before the Lords of his Ma- 
jeſty's privy-council, or before the Lords of councit and ſeſſion, to be 
diſcuſſed by them ſummarily, without abiding the courſe of the roll. 
And it is hereby declared, That the above penalties ſhall not be modi- 
fied by any. power or authority whatſomever.. And his Majeſty, with 
advice and conſent foreſaid, extends this act for preventing of wrongous - 
impriſonment, to the caſe of all confinements, not either conſented 
to by the party, or inflicted after trial by ſentence : And further, 
diſcharges all cloſe impriſonments beyond the ſpace of eight days 
from the commitment, under the pains of wrongous impriſonment 
above ſet down. As alfo, that no perſon be tranſported forth of this 
kingdom, except with his own. conſent, given before a judge, or by 
legal ſentence ; certifying judges and magiſtrates, and all others who 
ſhall give order otherwiſe. for the ſaid tranſportation, as likewiſe all ſuch. 
who ſhall tranſport: any perſon without a lawful warrant from a judge 
or magiſtrate, that he ſhall be liable to the foreſaid pains of wrongous 
impriſonment, as alſo of being deprived and declared incapable ot all 
public truſt. And his Majeſty, with advice and conſeut foreſaid, enacts 
and declares, That action and proceſs for wrongous impriſonment ſhall 
preſcrive if not purſued within three years after the laſt day of the wrong- 
ous impriſonment ; and, proceſs being once raiſed, the fame ſhall pre- 
ſcrive, if not inſiſted in yearly thereafter. And it is hereby ſtatute à d 
ordained, by advice and conſent foreſaid, That no member of parlia- 
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ment attending, ſhall be impriſoned: or confined on any account what- 

ſomever during a ſeſſion of parliament, without a warrant of parlia- 
ment, reſerving to the high conſtable and mariſchal their privileges and- 
juriſdictions in the time of parliament as formerly: And alſo providing, 

That if any member. ſhall. n. to commit a capital crime, or if- 
there be a. manifeſt hazard of the: peace, any. magiſtrate may attach for- 
ſecuring of the perſon. or the peace, and deliver the. perſon to the cuſtody 
of the high conſtable, in order. to the parliament's cognition the next. 
ſederunt. rods . nab 
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